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INTRODUCTION

In its broadest sense, the concept of a safeguard refers to provisons which permit a
Member of a trade agreement to temporarily deviate from the gpplication of its obligations
under the agreement. The term “emergency safeguard measure’ (EMYS) is used to describe
vaious “escape cdauses’ that can be invoked under different circumstances, dlowing
countries to impose, or increasse, protection granting relief to domestic producers from the
difficulties produced by increesed imports resulting from bound trade liberdization.
Safeguards disciplines have a long higory in trade in goods, and very detalled rules and
procedures for their application have been developed over time. Mogt trade agreements
incorporate safeguard disciplines in the case of goods.’ On the other hand, the treatment of
sofeguards varies sgnificantly in the different agreements covering savices® In the
Western Hemisphere, some agreements do not include safeguards at dl.3, other agreements
only consder safeguards to remedy bdance of payments difficulties’, while other dso
introduced ESM.>. However the concrete rules for its application have not yet been

developed. ESM’sfor trade in services is anew, and developing, rule-making area.

Currently the issue of safeguards is in the negotiating agenda of agreements to liberdize
trade in sarvices a different leves At the multilatera leve negotiaions on emergency

! Safeguards for trade in goods are incorporated in: GATT Article XIX and the Agreement on Safeguards.
Article 5 of the Agreement on Agriculture and Article 6 of the Agreement of Textiles and Clothing. Most of
existing regional or bilateral trade agreements incorporate safeguard disciplines for trade in goods. For a
discussion of the evolution of safeguard disciplines over time refer to: UNCTAD; The Outcome of the
Uruguay Round: An Initial Assessment, Supporting Papers to the Trade and Development Report, 1994.
United Nations, New Y ork, 1994.

2 Note by the WTO Secretariat; Safeguards Provisions in Regional Agreements, S’'WPGR/W/2, 5 October
1995.

3 Thisisthe case of G-3 and the MERCOSUR Agreement.

* NAFTA, Decision 439 of the Andean Community of Nations, and CARICOM.

°> Emergency safeguards are considered in the Chile-MERCOSUR Agreement, and in the the Agreements
between M exico and Boliviaand CostaRica..




safeguard measures (ESM) under Article X ae underway, and Article XIl provides
Members with the right to adopt remedy measures when confronting balance of payments
difficulties. At the hemispheric leve, the issues of a specid safeguards and redtrictions to
protect balance of payments have been proposed for inclusion in the Chapter on Services in
the FTAA negotiations®. The Revised Treaty of Chaguaramas, in Chapter 1l on
“Edtablishment, Services, Capitd and Movement of Community Nationds’, contemplates
in Article 43 the right of CARICOM Member States to adopt, or maintain, redrictions in
the event of serious baance-of-payments difficulties. Also, Artidle 47 recognizes the right
to goply redrictions when the obligations under the Chapter “create serious difficulties in
any sector of the economy of a Member State or occasons economic hardships in a region
of the Community”. However, specific disciplines to govern the exercise of these rights
have not yet been developed by CARICOM Member States.

Negotiations on EMS in the GATS and in the FTAA ae of specid reevance for
CARICOM because of two man consderations. As a grouping tha has introduced
emergency safeguards disciplines for sarvices in its regiond agreement, it is in its interest
that adequate safeguard disciplines are introduced in the GATS and in the FTAA,
CARICOM should seek to avoid in the future, Stuations in which a CARICOM Member
could apply safeguard measures to services providers from another CARICOM country but
not to third countries. These Stuations could arise when a CARICOM Member States
aoplies a regiond ESM in sectors in which it has adso adopted liberdizing commitments in
other agreements. The wider and deeper the specific commitments adopted by CARICOM
countries in the GATS and in the FTAA, the higher the probability of this Stuation could
occur in the future’. Furthermore, ESM woud be of particular importance for small
economies, as the Caribbean, as their sze would expose them to grester damage from
import surges than would be the case with larger countries. CARICOM Members should,
therefore, actively participate in the negotiations to promote the incluson of ESM in the
GATSand inthe FTAA Chapter on Services.

® FTAA Draft Agreement; FTAA.TNC/w/133/Rev.1. However ESM is not one of the issues of consensus.
" Abugattas, Luis;



This report is based in the andyss of recent literature and documentation of the
negotiations. It reviews the current debate on safeguards in the framework of agreements to
liberdize trade in sarvices, identifying some of the criticad issues for CARICOM. The
objective is advancing some recommendations on the negotiating stance countries in the
region might wish to consder adopting in the WTO and in the FTAA. The firg section of
the report briefly reviews the status of ESM negotiations in the WTO, the FTAA, and
andyses the safeguard provisons incorporated in Chapter 111 of the Revised Treaty of
Chaguaramas. An attempt is made to assess the implications of disciplines being developed
in different levels and the possble avenues for cross-fetilisation between the different
processes. The second section discusses the main issues in the current debate on ESM™ s for
trade in sarvices. In that context the relevance that pinciples developed for trade in goods
is examined discussng to what extent the nature of services trade requires the incorporation
of differentiated policy insgruments

SECTION I: Current Status of ESM Negotiations

1.1: ESM in the GATS Negotiations

The development of disciplines ESM within the WTO Generd Agreement on Trade in
Sarvices (GATS), dong with rules for subsdies and government procurement, are part
of the “unfinished business’ of the agreement. Paragreph 1 of Artide X of the GATS
on Emergency Safeguard Measures provided that: “ There shall be multilateral
negotiations on the question of emergency safeguard measures based on the principle
of non-discrimination. The results of such negotiations shall enter into effect on a date
not later than three years from the date of entry into force of the WTO Agreement.”
This mandate has been discussed, since the concluson of the Uruguay Round, in the
Working Paty on GATS Rules (WPGR). Until to day, consensus has been highly
dusve, and severd deadlines for agreement have been missed. According to Article X
negotiations should have concluded by the end of 1997. However, the deadline was



extended severd times. Recently, WTO Members, after a find 2-day delay on a
decison on the extenson of a deadline for the establishment of an emergency safeguard
mechanism for the GATS, agreed on 15 March 2002 to prolong the period for
negotiating such an instrument until 15 March 2004.°

The lack of success in bringing ESM negotiations to a saisfactory concluson after
dmost seven years of efforts highlights the complexity of the issues involved in
developing EMS rules and the sengtive policy areas it touches upon. Negotiations have
been hampered dso by the contending views of participating countries which involve
some degree of tenson aong North-South lines. After a long period of negotiations
there is no agreement even on the interpretation of the mandate provided by Article X
of the GATS. The issues of the desrability and feashility of ESM in the GATS are lill
under discusson. Furthermore, the inditutiond setting for the negotiations has not
contributed to the process. During the fird dage of GATS 2000 negotiations, the
incluson of the work carried out in the Council and in the Subsdiary bodies - among
them the “unfinished business’ being discussed in the WPGR, as an agenda item of the
Specid Sesson - brought those issues into the framework of the new round of
negotiations under Artide XIX.!°.  The agreed negotiging guiddines did not
incorporate those issues into the agenda of the Specid Session, establishing a clearer
diginction between unfinished and current busness and negotiations under Article
XIX. The negotigting guidelines and procedures specified that “"exising subsdiary
bodies shdl be utilized to ther maximum cgpecity”, that negotiations on ESM under

8 This date was extended by the GATS Services Council until June 1999. WTO members later agreed to
incorporate the issue in the new round of GATS negotiations launched in early 2000. When a new deadline of
December 2000 was missed, WTO members agreed to push this back an additional 15 months to March 15,
2002.

° The extension of the EMS deadline, was proposed by the Services Council Chair, and supported, inter alia
by the EC, Mexico, Brazil, Canada, New Zealand, Argentina, Korea, Japan and Turkey.

10 The different items being addressed regarding the GATS, the built-in agenda being addressed by the
WPGR, the reviews being undertaken by the Council, and the work being developed in the WPDR and in the
Committee of Specific Commitments, are an integrated package, and as such were incorporated in the work of
the Special Session by virtue of paragraphs © and (d) of the road-map. However, the road-map did not
provided for any direction with regards to sequencing of the different issues to be considered by the Special
Session. It only stated that that current work in the WPGR should be completed prior to the conclusion of the
negotiations, and set December 15 as the date to complete work on safeguards. A best endeavor deadline, of
March 2001, wasintroduced to complete the work under way in the Committee on Specific Commitments.



Article X shdl be completed by 15 March 2002, and tha Members shdl am to
complete negotiations under Articles VI:4, Xl and XV prior to the concluson of
negotiations on specific commitments. A pardld track has been edtablished without
clear obligations, or a specified time frame, to complete negotiaions in some highly
sendtive issues. Following the decision of the Trade Negotiations Committee (TNC) to
hold the services negotiations in a Specid Sesson of the CTS, work in the subsdiary
bodies has been limited due to an overlap with CTS activities.

WTO Members are currently in a phase of determining what the future role of the
subsidiary bodies to the CTS will be. CARICOM countries should carefully evauate
the best setting for EMS negotiations. CARICOM should take into condderation the
resource congraints, whether the redlocation of the work being done in the WPGR to
the Council in Specid Sesson would improve the pace of negotiaions, and in what
inditutional setting the posshiliies for advancing its podtions will be enhanced.
Negotiations in the Committee's Specid Sesson should be assessed in the light of
devdopments in the Council and in the Subsdiary bodies due to the intimate
relationship between the different issues under discussion.

Paticular attention should be given to the timing of negotiations of Specific
commitments and the progress in adopting ESM disciplines. It has been argued in the
literature, and in the debates in the WPGR, as it will be discussed infra, that the depth
of possble specific commitments would depend on the nature and scope of a EMS
regime in the GATS. According to the new deadline agreed for completing EMS
negotiations, WTO Members might be well advanced in the negotiations of specific
commitments prior to any agreement regarding Article X. The uncertainty surrounding
the find outcome of EMS negotiations could have a drong impact on the specific
commitments that WTO devel oping country’s Memberswill be willing to adopt.

A basc issue underlying the negotiating process in the WPGR has been the different
interpretation of the mandate of Article X. According to some WTO members, and aso
to some andydss, Articdle X of the GATS does not mandate that there must be a



provison on ESM.M! It is stated that the Article Smply requires that negotiations on the
issue must teke place and that the principle of nondiscrimination must abide
According to this interpretation, “it would gppear that WTO Members are free to
engage soldy in discusson regarding the feashility or degrability of an ESM, without
necessarily having to develop actud disciplines™™®. Based on this interpretation some
develop countries have exerted strong pressure to focus discussons badicdly on the
issue of desrability of a ESM regime in the GATS Differing views have been
expressed by other develop country members regarding the desirability of an ESM
mechanism in services™ Members agreed in the WPGR to leave this question aside and
concentrated the work on feasbility issues. However, this is a pending issue on which
the find outcome of the negotiations of a ESM mechanism depends.

The need for an ESM mechanism has dso been questioned on the bass that the GATS
dready incorporates sufficient “safe vaves’ to accommodate the different Stuations
that could emerge. The scheduling procedure to inscribe specific commitment has been
identified as a type of built-in safeguard in the GATS. It has been argued tha it
provides Membes with sufficient flexibility so tha they can adopt specific
commitments on those sectors or modes of supply in which they are confident that
domestic services producers would not be affected by foreign compstition. Also,
incorporaing the necessary limitations, conditions and redrictions in the gspecific
commitments can adequately protect domestic service providers. The more sendtive
sectors may be omitted atogether from scheduling commitments diminishing the risk of
adverse effects of sarvices trade liberdization. The fact that WTO Members have
adopted specific commitments under the GATS in the aisence of a ESM is highlighted
as evidence that such a mechanism is not necessarily needed. Those who question the
desrability of ESM have proposed, that in the event that findly such a mechaniam is

11 Japan’s non-paper Job (01)/105 urges that there should be discussion on the interpretation of GATS Article X and the
phrase “the results of these negotiations’ to determine the context in which the article was written and the intended
result the drafters of this phrase were seeking.

12 Sherry Stephenson, Safeguard Measures for Services, mimeo April 2002.

13 Communication from the United States; Desirability of a Safeguard Mechanism for Services: Promoting
Liberalization of Trade in Services. SS\WPGR/W/37, 2 October 2001.

4 The EU have adopted a pragmatic approach supporting ESM as a vehicle to achieve further trade
liberdization



put in place, safeguards should, at least, not gpply to existing commitments, only to new
commitments that entail effective liberdization.™

It has been pointed out dso that any error or miscacuation of the effects of a specific
commitment can be remedied through the provisons of Article XXI which alows, three
years dter scheduling a commitment, its modification or withdrawd, after fulfilling
cetan requirements. Fndly, it is agued that the most criticd dStuation, that of
macroeconomic imbaances, is adequately covered by Article XII which dlows for the
impogition of safeguard measures in the event of “balance of payment problems and
extend financid difficulties or a threat thereof.” Those tha quetion the desrability of
an ESM mechanism in the GATS condgder that the scheduling procedure and the
provisons of the GATS discussed supra are sufficient to avoid, or to address, any
problem that could be generated by the liberdization of trade, meking a ESM
mechanism unnecessry, and even undesirable, because it would run counter to the
over-arching objective of the GATS, which isthe liberdization of trade in services'®.

The nature of the mandate of Article X, and the issue of the desrability of an ESM
mechanism in the GATS, should be carefully evauated by CARICOM Member States.
According to the WTO Secretariat, “the negotiating history of Article X suggests that
the use of the phrase "negotiations on the question of emergency safeguard measures'
(Article X.1) implies that prior to eaborating specific provisons, Members may wish to
congder the broader question of whether or not it would be desirable to develop an
emergency safeguard ingrument in the fiedd of trade in services™’. However, Artidle X
gopears to be dear enough, cdling for the incorporation of a ESM mechaniam in the
GATS. It edtablishes tha “the results of such negotiations shdl enter into effect on”,
leaving no room for not achieving a kind of result that can be put into effect. Therefore,

15 Thisissue has been raised in the submissions to the WPGR, and in papers by the Secretariat. Refer to Hong
Kong China, (S'WPGR/W/18), USA (S'WPGR/W/37) WTO Secretariat (SWPGR/W/1), (SWPGR/W/15).

16 Some also consider that Article X1V on General Exceptions provides for adequate coverage of certain
situations allowing to impose measures restricting trade in services to protect human, animal and plant life
and to prevent an affront to public morals or public order. Members may also impose measures inconsistent
with Article XVII on National Treatment that are necessary for the imposition or collection of direct taxes and
with Article Il onMost Favoured Nation Treatment for purposes of avoiding double taxation.

" \WTO SECRETARIAT; SWPGR/W/1, 6 July 1995.



the mandate of the WPGR is not to decide whether or not an ESM provison should be
incorporated into the GATS and, if so, to eaborate disciplines providing for such a
mechanism. The mandate is jugt to provide for such a mechanism. This is crucid for the
issue of “degrability”. If our understanding of Article X is correct, then the desrability
of an ESM mechanism was dready decided by WTO Members during the Uruguay
Round negotiations. The desirability of an ESM mechanism is expressed in Article X of
the GATS.

The argument that an ESM mechanism is unnecessary because the GATS dready
contains sufficient provisons to address any dStuation that could emerge is strongly
mideading. As some authors have pointed out, tie other types of measures that can be
asociated with the notion of a safeguard — generad exceptions;, renegotiation of
commitments, measures necessary to protect the balance of payments, measures taken
on prudentid grounds - while rdevant from an overdl policy sandpoint, are arguably
not suited to deding with the same sort of circumstances. The only objective of an ESM
for sarvices, as is the case for trade in goods, would be the protection of domestic
providers, on a temporary bass, from the adverse effects resulting from an increase in
imports. It should closely resemble the basc safeguard objective specified in Article
2(1) of the Agreement on Safeguards. The other GATS provisions have their own
objectives, and are there for specific purposes with their own procedures and cannot and
should be not be used for emergency safeguard action'®.

The nation of the scheduling of specific commitments as a sufficient built-in safeguard
does not stand close scrutiny. The leve of specific commitments adopted during the
Uruguay Round, which for the mogt did not entail any red liberdizaion, cannot be
taken as the norm. During the Uruguay Round, initid commitments were negotiated at
the same time as the Agreement. Consequently, there seems to have been a tendency to
build sdf-contained safeguards into the initid ligs. WTO Members will make further
liberdizing commitments in the different negotiating rounds under Artide XIX under
different circumstances and pressures than during the Uruguay Round. Possble adverse

18 Already there seems to be consensus in the WPGR that those provisions are no substitute for a ESM
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effects on domestic services providers of future commitments cannot be ruled out a
priori. The man concern in drawing up an ESM should be to avoid incorporating
“defengve limitations’ in the nationa schedules through article XIX negotiations.

From the economic point of view, the rationale behind ESMs for trade in sarvices is the
same that judifies these types of measures in the case of trade in goods Different
developments in the internationa market can produce import surges of “far’ imports,
in such quartities and conditions, that may result in market disruption in the importing
country, or injury to domestic producers of sSmilar services ESMs provide countries
with the necessary flexibility for Member Countries to adopt temporary measures to
grat relief from injury to domedtic services providers, faclitating ther adjusment to
the new market competitive redities. Therefore there is no compelling reason why there
should not be an ESM mechanism in the GATS. In the debate surrounding ESM in the
GATS, the economic costs associated with protection have been highlighted as an
argument againg the incorporation of such a mechanism. Measures could tend to
increase prices, or reduce quality of basc services imposing additiona costs to
consumers that could outweigh the benefits to domestic producers, resulting in net
welfare losses. It has dso been argued that a the microeconomic level, there is little
empirical evidence suggesting that domestic industry actudly does take the gppropriate
seps to adjust to conditions of competition when given the opportunity during the
goplication of a safeguard measure. However, it should be borne in mind that the
decison to impose ESM rests on the importing country, and that a cost- benefit anadyss
should be undertaken on a case by case basis. Each country on the basis of its nationa
interest will adopt the find decison. As in the case of goods, the ESM mechanism
should not guarantee the “right to protection” to domestic services providers, leaving
the decison to gpply or not to gpply measures to the nationa authorities. To address to
the issue of adjustment the ESM mechanism could incorporate, as in the case of the
Agreement on Safeguards, the requirement that domedtic industry presents an
adjustment program as a pre-condition for granting relief.

mechanism. For adiscussion of thisissue, refer among othersto EU, SSWPGR/W/15/Add.4, 20 May 1997.
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In the case of goods the reason behind increased imports does not play any role in the

determination of emergency safeguards. The testing conditions are: that imports have
increased and that such imports are causng, or likdy to cause, injury to domestic
industry. The Agreement on Safeguards, as Staed in Article 4.2(b) further establishes
that “when factors other than increesed imports are causng injury to the domestic
indugry a the same time, such injury shdl not be attributed to increased imports’. The
same type of provison would apply for trade in services, to address to the problem of
edtablishing the casud link between injury and increased imports.

In the current debate on ESM for trade in services, some WTO Members are pretending
to subtly introduce the reasons behind increased imports as a determining eement that
should be taken into consderaion for safeguard action. For this purpose a precondition
for taking safeguard measures contained in Artidle XIX of the GATT (1994) has been
revived. The European Communities, for example, have proposed that the requirement
of “unforeseen developments’ of GATT Article XIX should be included in the GATS
sdfeguard  definition'®. Article XIX establishes that in order to apply a safeguard
measure “the increased imports should be the result of unforeseen developments’. In
the area of goods this has been interpreted to mean “developments after the negotiation
of a tariff concesson which it could not be reasonable to expect that the negotiators of
the country making the concession could and should have foreseen a the time when the
concession was negotiated”.?% Introducing this condition in the ESM mechaniam in the
GATS will be going beyond what is currently required for trede in goods, and
introducing a highly digurbing dement in any invedtigation for the determination of
safeguard action. The requirement of unforeseen developments was not included in
Article 2 of the Agreement on Safeguards and therefore is not a pre-condition for
safeguard action in the case of goods® The GATS ESM mechanism should not

19 9WPGR/W/15/add.4

20 SWPRG/W/24, Note by the Secretariat, Examples of Situations in Which Emergency Safeguard Action
May be Taken, 3 September 1997.

L There is an apparent conflict between Article XIX of GATT 1994 and the Agreement on Safeguards.
However according to the interpretative note to Annex 1A of the WTO Agreement in the event of conflict
between a provision of GATT 1994 and a provision of other Agreement in Annex 1A, the provision of the
other agreement will prevail to the extent of the conflict. Therefore the conditions given in Article 2 of the
Agreement on Safeguards should prevail.
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incorporate any evauation of the reasons behind increased imports, as is the case for

safeguards in trade in goods.

Beddes the economic rationde behind an ESM mechanism, politicd economy
condderations provide compdling arguments in its favour. Developing countries have
dressed tha an ESM mechanism in the multilatera framework would engble them to
adopt deeper specific commitments under the GATS, as they could take action in the
future if confronted with adverse effects resulting from sarvices trade liberdizatior??.
Smilaly, the WTO Secretariat has argued that the need to facilitate the acceptance of
vaious WTO Members of higher levels of commitments under the GATS may well be
the principd rationde for developing some kind of ESM mechanism. Also, the EU
Commisson noted that “a safeguard clause is probably the more attractive safety vave.
Indeed the mere possibility of having such provison may contribute to further market
opening and induce liberdization”.?®> This argument in favour of an ESM mechanism is
being used by some WTO Members in atempting to link the development of ESM
mechanism to the depth of the specific commitments adopted by developing countries.
It has been proposed, for example, that in order for a Member to schedule access to a
safeguard, that Member should demondirate that access to a safeguard would enable it
to schedule more dgnificant liberdization commitments than would be possble in the
absence of a safeguard. 2*

Any link between ESM and specific commitments should be strongly opposed, as it will
run counter to the objective of progressive liberdization established in Artide XI1X and
the provisons of Artide IV. Also, it would imply going far beyond, in the case of
sarvices, that which is in effect for the case of trade in goods. In the case of goods there
is no linkage, whasoever, between the level of bound tariffs and the recourse to
safeguard action. 1t will mean introducing in the GATS ESM mechanism, a provison

22 |t has been argued al so that the existence of an ESM might help persuade domestic constituencies to accept
greater liberalization.

23 Note of the EU commission to Member States, (D61), 4/10/1995.

24 USA,S\WPGR/W/37, 2 October 2001. Refer also to LOTIS Committee, GATS and Emergency Safeguard

M easures, mimeo June 2000. This reports states that “it would not be acceptable for WTO Membersto have
recourse to safeguard measures without at the same time undertaking high level market access commitments.”
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gmilar to the one contained in Article XIX of GATT 1994, that dates that “the
increased imports should be the effect of the obligations of the Member in GATT”. This
provison of Article XIX of GATT was not transferred to the Agreement on Safeguards,
and is therefore no longer vdid for the determinaion of safeguard actions in the case of
trade in goods®™. Negotiations of the ESM mechanism should be independent of Article
XIX negotiations. ESM should be a generd right established in the GATS, as it isin the
GATT 1994, independent of the level of pecific commitments adopted by Members.

Negotiations in the WPGR, without solving the issues of the dedrability and of the need
of an ESM mechaniam in the GATS, discussed supra, have centred on the feaghility of
an ESM mechanism for trade in sarvices. The debate has been sructured around an
illudrative lig of themes that includes, inter alia: the definition of domedic indudtry,
the concept of like sarvice, Stuations judtifying safeguard action, indicators and criteria
for determining injury and causdity, possble forms of a safeguard measure, modd
goplication of the mechanism, compensation, acquired rights, specid and differentid
trestment, and procedurd matters?®. The main focus of andyss has been the
gpplicability of concepts gpplied in the WTO Agreements, in particular Article XIX of
GATT (1994) and the Agreement on Safeguards, to trade in services. These issues will
be analysed in the second section of the report.

Some issues should be dressed regarding current negotiations in the WPGR. Firdt,
Article X1l dlows Members to “adopt or maintain resrictions on trade in services on
which it has undertaken specific commitments, including on payments or trandfers for
transections relaled to such commitments’ when confronting baance-of-payments
difficulties. That means that Members are authorized, under these circumstances, to
impose redrictions to market access and limitations to nationd trestment. The
aoplication of Article XII by Members requires clarity with respect to the type of
measure that would be legitimaie in confronting baance-of- payments difficulties.
Therefore, independently of Article X, some basc issues concerning safeguards for
sarvices have to be addressed by WTO Members, as is dso the case of al agreements to

25 Refer to footnote N°© 23
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liberdlize trade in services tha have incorporated baance-of-payments safeguards.
Article XII dready introduces some conditions that are highly relevant for the current
debate on ESM. Measures to address baance-of-payments difficulties, according to
Artide XII (2), shdl not discriminate among Members, avoid unnecessary damage to
the commercid, economic and financid interests of other Members, shal not exceed
those necessary to ded with the stuation, and shal be temporary and phased out
progressvely as the gStuation improves. Also, it requires notification and consultation
when applying measures. There seems to be consensus in the WPGR that any EMS

mechanism will incorporate Smilar provisons.

Secondly, the emphasis on the andysis of the gpplicability of concepts and procedures
of Article XIX of GATTS, and of the Agreement on Safeguards, to trade in services,
and the attempts to “legp-frog’ in developing rules and disciplines for safeguards under
the GATS, might have not contributed to achieving results. Disciplines for safeguards
in goods have evolved over a long period of time since the firgt proposd to include such
a provison in the GATT was made by the USA in London in 1946. The experience
over time in the GATT, and in other agreements, findly led to the Agreement on
Safeguards on the WTO, dmog fifty years afterwards. The attempt being made to
edablish, snce the beginning, a comprehensgve mechanism of ESM in the GATS
without any prior experience with such types of measures, and basicdly borrowing
from the disciplines for trade in goods which may not be completely appropriate for
savices, can explain in pat the difficulties being confronted. An incrementa gpproach
would be better. Some basic disciplines should be incorporated in the GATS through
the work of the WPGR, mandating built-in periodica reviews, through which the
experience developed in the gpplication of measures could be progressvely
incorporated in the ESM mechanism.

Findly, the outcome of the negotiations in the framework of the GATS, and the
disciplines adopted, will without doubt influence the devdopment of EMS in the FTAA

services negotiations, and in other agreements. In fact some countries are proposing thet

26 Job No. 1979/Rev.1
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the FTAA negotigions wait for the rexults in the GATS concerning ESM?’.
Furthermore, GATS disciplines can provide important inputs for developing rules and
disciplines for the application of Articles 43 and 47 of the Revised Treay of

Chaguaramas.
1.2: ESM in the Services Chapter of the FTAA

The issue of ESM has not been widely debated in the Negotiating Group on Services
(NGSV), which has been mosily concern with the so caled “consensus items’, around
which consensus is ill, until today, dusve as demongrated by the results of the last
May TNC meeting. However, under the “other issues for consderation” some Members
have proposed that an ESM mechanism be included in the Chapter on services of the
find FTAA Agreement. Other Members condder that ESM ae not dedrable or
feesble. To a certain extent the same discusson ongoing in the WPGR of the GATS is
being reproduced a the FTAA levd. Some Members, who support the incluson of
ESM in the Agreement, have proposed that this issue should wait for the results of the
negotiations a the multilaterd level®®. Most certainly the debate around ESM, that has
not redly started in the NGSV, will be undertaken once there is agreement on the
overdl architecture of the Chapter on Services.

The current Draft of the agreement incorporates proposas for restrictions to protect the
balance of payments, and for specid safeguards. In the first case, the proposd mirrors
what has dready been incorporated in the GATS. With respect to specid safeguards,
the proposd included in the Dréft is asfollows.

1. For the purpose of addressing problematic market conditions in particular
service sectors, linked to the creation of new sectors, the correction of structural
problems within the market or the threat of the dsappearance of services
sectors, a Party may adopt safeguard measures in a non-discriminatory manner
with the proviso that they will be eliminated gradually as the reason for their

2" Hondurasy El Salvador
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adoption disappears. For this purpose, the Party shall notify it to the Committee
for Trade in Services and offer evidentiary proof justifying the adoption of such

measures.

2. The Committee on Services shall determine, inter alia, the procedures for the
implementation of necessary measures in relation to...urgent safeguard

measures.

This proposa departs sgnificantly from what is being discussed in the WPGR and from
the traditiona understanding of an ESM. The concept of “problematic market
conditions’ goes far beyond that of injury or threat of injury to domegtic industry which
is usudly the trigger for safeguard action; and the “correction of dructurd problems’
should not be a god of an ESM. This type of proposa cannot be the bads for a serious
discusson of ESM’s. This issue requires much further devdopment in the FTAA
sarvices negotiations.  Participating  countries  should make concrete proposas to

advance negotiations on thisissue.

To the extent that the FTAA agreement on services incorporates the four modes of
deivery and podtive liging, the progress in determining rules and disciplines of ESM
in the GATS could condtitute a sound base for the incorporation of such a mechaniam in
the services Chapter of the FTAA Agreement. If Mode 3 is incorporated in the Chapter
on Investment, and negative liging is adopted, then whatever norms are developed for
the GATS should be adapted to fit these changes. However, in principle, the type of
liging should not demand mgor adjusments to any ESM mechaniam, as it will dlow
countries to impose market access redrictions and limitations to nationd  trestment,
above those bound ether in the nationd schedule (postive liging), or in the Annex of
resarvations (negative liging). The magor difference would be with respect to the norms
that are developed for ESM on Mode 3 of delivery in the GATS, the more controversa
issue in the WPGR. This would not be required if establishment is consdered soldly in
the investment Chapter, limiting the Chapter on Servicesto cross the border trade.

28 Matrix for the FTAA Negotiating Group on services, FTAA.ngsv/w/06/Rev.4, 31 August 1999.
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1.3: Article 47 of the Revised Treaty of Chaguaramas

The treaty of Chaguaramas, in Article 47, introduces a generd ESM dause, dlowing
CARICOM Member States to apply redrictions to establishment, to the provison of
savices, and to the movement of capitd and community nationds, where the exercise of
those rights creates serious difficulties in any sector of the economy or occasions economic
hardships in a region of the Community. It is the most comprehensve ESM dause of dl the
agreements covering services in the hemisphere.

According to Article 47, redrictions shdl be confined to those necessary to resolve
difficulties, or to dleviate economic hardship. In applying redrictions Members shdl
minimize damage to the economic interests of any other Member State, and prevent the
unreasonable exercise of rights granted, the excluson of which could impar the
development of the CSME. Measures shdl not discriminate, and may be maintained only to
the extent that conditions judify their gpplication. Moreover, they shdl be progressvely
rdlaxed as relevant conditions improve. Member States intending to apply redtrictions
should notify to the competent Organ the intention and the nature of the measures, prior or
after the application of the measure. The competent Organs, the COTED or COFAP & the
case may require, have to make a determination of the gppropriateness of the measure, the
adequacy of the program to resolve the difficulties or to aleviate the hardships, and the
period for which the redrictions should continue. The Organs have the right to impose
conditions, as they consder necessary, and can adso recommend dternative arrangements to

address the problem.

The adequate agpplication of Article 47, for trade in services, could benefit from further
development of some its provisons. In particular, the following issues should be anadysed
by CARICOM Member States.

i.  Stuation in which ESM can be applied: The concepts of “serious
difficulties’ and “economic hadships’ have to be defined and
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operationdized through clear and quantifiable indicators. It should dlow the
determination of the appropriateness of the measure, and the overal review
to be undertaken by the competent Organs of the Community with respect to
the conditions established in paragraphs 5, 6, and 7 of Article 47. The
concept of “serious difficulties’ could be approximated to that of “serious
injury” to maintan coherence with the devdopments in other agreements.
For the case of services the increase in imports, resulting from the exercise
of rights granted under Chapter 111, could be incorporated as a test condition
for safeguard action.

Appropriate type of restrictions: It would be convenient to clarify the type of
redrictions tha would be legitimate under Article 47. This is particularly
important with respect to the right of establishment, and the treatment to be
granted, when applying a measure, to service providers dready established
in a Member State. As it will be discussed infra, this is the most senstive
issue in the debate of ESM for trade in services in the WPGR.

Ex-post notification: Article 47 is dlent with respect to the conditions that
would enable a Member State to gpply redtrictions without prior notification.
It gates only “Where a Member State is unable to comply with sub-
paragraph (a)”. Due to the nature of measures redtricting market access or
limiting natiiona trestment, ex-pogt notification can render usdess the
recommendations or the conditions imposed by the competent Organs of the
Community. At leest the notion of “irreparable damage’ would have to be
demondrated, if delay in the gpplication of measures should be consdered
by CARICOM Member States to justify ex-post notification.

Non-discrimination: Paragraph 7 establishes that Member States shal not
discriminete when gpplying a messure. It is not clear if this obligaion is
limited to CARICOM Member States, or includes aso third countries. As it
will be discussed in the second section of this report, the issue of non
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discrimination and its rdation to Articde V of the GATS is another crucid
issue that has to be solved in the WPGR negotiations.

Article 47, with the necessary adaptation, and incorporating the issues discussed supra,
could provide a sound basis for a CARICOM submisson on ESM both in the WPGR and in
the FTAA negatiations.

SECTION I1: Themesin the Negotiation of an ESM Mechanism for Tradein Services

This section of the report andyses the main issues that have emerged in the negotiations in
the WPGR. The issues under discusson are equdly rdevant for any possble ESM in the
FTAA Chapter on Services, and its andyss could provide for some indghts for further
development of Article 47, as discussed supra. It does not pretend to be a comprehensive
discusson of dl the issues tha have emerged in the debates in the WPGR. Usng the
exiding framework of trade in goods as a modd, it examines whether and how relevant
GATT principles might be applicable in the context of services trade, and how the nature of
sarvices trade might suggest the adoption of differentiated approach. Some of the generd
issues have been andyzed in Section | of the report. The main objective of the analysis is to
provide some input for the adoption of a postion of CARICOM Member Staes in the
different negotiating processes.

2.1 ESM Model for the GATS

Different dternatives of an ESM mechanism have been proposed in the literature, and by
WTO Members in the WPGR. Discusson has focused on the pros and cons of the different
dternatives. At least three different genera approaches, or models, can be identified:

2.1.1 Horizontal ESM M echanism

This gpproach proposes the incorporation in the GATS of a generd ESM regime
mirroring the Agreement on Safeguards. The regime should incorporate dl the required
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provisons, definitions, basc principles, quantitative criteria and procedura redtraints. It
would be applied, in generd, in those Studtions in which service suppliers of a Member
country are suffering injury or threat of injury as a result of increased supply of services
by service suppliers of other Members. This approach is the one favoured by most
developing countries in the WPGR, and some comprehensive proposals have been
presented for consideration by WTO Members?® This would be similar to the approach
taken in Article 47 of the Chaguaramas Tresty.

With respect to this approach, questions have been raised regarding the effectiveness of a
broad-based mechanism. There is doubt that generd disciplines could account for the
vaiety of gdtuations that could emerge due to the heterogeneity of services, the different
modes of ddivery in trade in services, and the different regulatory regimes between
sectors, and between countries. However, discusson in the WPGR has centred on this
gpproach as a consequence of the anadlysis of the gpplicability of concepts and disciplines
of the Agreement on Safeguards. This gpproach probably will be the one that will findly
be incorporated in the GATS. Certainly, it does seems that it would be possble to
develop a full-blown regime that solves al the pssible questions at the very start. As was
the case with the Agreement on Safeguards, it could be progressvely improved overtime
through cumulative experience. Moreover, a this time it seems the most feasble

dternative that would respond to the principa concerns of developing countries.

2.1.2: National Schedule-Built- in-Safeguards

An dternative that has been proposed would not require a comprenensve ESM regime in
the GATS. Ingead, ESM would be inscribed in the nationd schedules of Members for
individua sectors, and some generd criteria could be agreed for the gpplication of

measures.*® Under this dternative there are two possible options:

29 ASEAN, SWPGR/W30.

30 For example Gauthier, et al, 2000, proposes this approach with the following genera criteria: only
temporarily delay liberalisation,, no permanent back-tracking would be possible; be a one time measure only,
of limited duration, and perhaps include progressive liberalisation; be triggered only by non-discretionary,
objective events, based on statistical results; require appropriate notification and reporting obligations; be



21

The incorporation of an ESM in the nationa schedules could be negotiable or left to
Members to decide. There are some possible variants of this agpproach. One is
borrowed from Article 5 of the Agreement on Agriculture, in which an ESM would
only be available to sector and modes of supply desgnated in the Members schedule
and on which liberdizing commitments have been undertaken. This ESM would be
triggered by specific quantifiable events, and recourse to an ESM would be time-
bound. That isit would not be a permanent right.>*

Ancther dternative of built-in-safeguards is tallored after the provisons incorporated
for financid sarvices in the NAFTA Agreement in favour of Mexico. If the sum of the
authorized capitd of foreign commercid bank effiliates (as defined in the Schedule of
Mexico to Annex VII), measured as a percentage of the aggregate capital of dl
commercid banks in Mexico, reaches 25%, Mexico may request consultations with
the other parties on the potentid adverse effects arisng from the presence of
commercial banks of the other Parties in the Mexican market. It should be understood
that consultation is for determining certain action on the part of Mexico.? It has been
proposed that this gpproach could be limited to more sendtive service sectors. The
financid sector has been identified as a possble candidate fit for this approach. Under
this dternative, each Member would have to inscribe the nature of the ESM, and/or
the conditions that would trigger its gpplication, in those chosen sectors.

Some complexities would arise from the application of a naiond schedule-built-in-
safeguard approach. The firg dternative links ESM with levd of commitments running

applied on an MFN basis; require specificity in terms of sectors and modes of supply; for mode 3, there
should be no right to seek divestiture. Also the issue of compensation should be included.

31 U.SA SWPGR/W/17.

32 Accordi ng to the provision of the Agreement, in considering the potential adverse effects, the Parties shall
take into account: @) the risk of undue control of the Mexican payments system by non-Mexican persons; b)
the effect foreign commercial banks established in Mexico may have on Mexico's ability to conduct monetary
and exchange-rate policy; c) the adequacy of the agreement in protecting the Mexican payments system.
Regarding procedures, it is established that: (a) A request for consultations to be completed expeditiously to
the parties concerned; (bi) If the consultations fail to achieve a consensus, any party may request the
establishment of an arbitral panel which would present its determination within 60 days.
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counter to what is established in Article XIX of the GATS, as discussed earlier, and the
issue of wha should be the gppropriate level of commitments would be difficult to settle.
The definition of trigger criteria is dmos an impossble task consdering the variety of
sarvices and possble circumstances. It could promote over use of the regime as a pre-
emptive mechanism. Countries more probably would tend to inscribe ESM in dmost
every sector in which specific commitments are made, just to protect themsdves from
any eventudity. It could bring a built-in asymmetry in the GATS because the recourse to
ESM could be possible for some Members and not for others. Furthermore, the second
alternative would require the definition of sendgtive sectors which are not the same for dl
Members, and the determination of the ESM trigger conditions and type of measure, be it

the case, would involve enormous effort and complexity.
2.1.3: Sector or M ode Specific ESM

Another possbility for an ESM mechaniam in the GATS would be to develop specific
rues and disciplines for different service sectors®, or a specific mechanism for each of
the four modes of ddivery®*. An ESM regime could be developed for those services in
which it is perceived that there could be disruptive effects as a result of liberdization, or a
basic set of rules and procedures developed for gpplying ESM in each mode of delivery
that should be utilized for dl service sectors. Conceptudly, conddeing dl the
complexities involved in determining the optimum ESM regime for trade in sarvices, this
might be the better approach. However, this would require a progressve approach,
deding with sector by sector or mode by mode, and would require a grest amount of
effort, expertise and time that countries currently cannot afford. This could be an
objective attainable through the accumulated experience with the application of ESM in
trade in services overtime. Some authors have proposed an dterndive route: sarting by
seiting norms and disciplines for a sector, and based onth experimentation, extending the

experience to other sectors, or developing agenerd framework on that basis.

% The Latin American countries have suggested that a safeguard be useful in the tourism sector.
Communication from Latin American countries, S/CSS/W/107, 26 September 2001.
34 India has suggested his approach, refer to S’WPGR/W/15/Add.2. 29 April 1997.
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2.2: Conditionsfor Application of a ESM

The Agreement on Safeguards clearly establishes the conditions that permit the application

of asafeguard:

() the imports of the product should have incressed, either an absolute increase, or an
increase relative to domestic production;

(i)  imports should be in such quantities and under such conditions as to cause serious
injury or thresten to cause serious injury to domestic producers of like or directly
competitive products.

The conditions of “unforeseen developments, and “that increased imports should be the

effect of obligations’ origindly contemplated in Article XIX not longer apply, as was

discussed supra. The same type of condition could be gpplied for an ESM in the GATS.

However, in the case of services, the concept of imports is not draightforward, as the

GATS ddfinition of trade in services includes cross-border trade, and domestic sdes of

foreign providers established, permanently or temporaily, in a Member territory®®. Mode 1

comes very close to an import Stuation smilar to trade in goods. Mode 3 involves domestic

sdes exclusively. Even though Modes 2 and 4 involve cross-border movement of natura
persons, the relevant economic transactions are done indde the Member territory, and
therefore are domegtic. For example, regarding Mode 4, the rdlevant data to evauate the
effect on domestic services providers, will not be the number of naturd persons service

providers entering the country, but the volume of business they are doing.

Teking into condderation the above mentioned issues, a more relevant gpproach for
establishing the conditions that judify safeguard action in the case of services could be an
absolute, or relative, increase in the value or volume of services rendered by service
suppliers of other Members in the Members territory*®. This approach will take into
account in a clear way Modes 1, 3, and 4, as it would cover both cross-border transactions
and domestic sdles.

35 Based on this fact some have proposed that ESM should be limited to cross-border trade only.
36 This is in line with the proposal presented by ASEAN to the WPGR ;S/WPGR/W/30, 14 March 2000
and Job 6830 31 October 2000.
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The case of Mode 2 is different. The only Stuation in which increasing trade under this
mode could affect nationd service providers is if the consumption of services abroad by
resdents of a Member grows in such a manner that it causes injury to domestic indudtry.
This will be a case of “run-away busness’. This dtuation can be classfied dso as a
condition judtifying an ESM. With these adaptations, the other conditions of Article 2 of the
Agreement on Safeguards judtifying the gpplication of an ESM: injury or threst of injury
and the link with increased participation of foreign providers, would hold for services.

It has been argued that the lack of adequate Satisticd data would render it very difficult to
make a case for the gpplication of ESM in services. While in the case of Mode 1, there is
certainly a data problem, this is not necessarily the case in dl service sectors for the other
modes of ddivery. The application of ESM would require data on the participation of
foreign providers in the market, and data on the Stuation of domestic industry, such as
sdes, employment, profitability, and market share, among other indicators. Both can be
collected, particularly in the more modern and dynamic services in which foreign services
suppliers would be expected to participate’’. In any case it would be the responsibility of
the country invoking the application of an ESM to convincingly present its case. If the case
cannot be appropriately congructed, then it will not be possble to take safeguard action.
Neverthdess, the improvement of ddidicd data concerning services activities is
imperative in order to assess adequately the effects of trade liberdization. Relevant data
requirements should be identify for each service sector.

2.3: Seriousinjury

The Agreement on Safeguards, Artide 4:1, defines serious injury as “a dgnificant overal
imparment” in the pogtion of the domedic industry. The determination of the existence of
serious injury has to be done on a case-by-case basis. Some guiddines have, however, been
provided. The following e ements have to be evauated for the determination of injury:

37 Most countries have quite adequate data regarding financial and insurance services, telecommunications,
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1. the rate and amount of the increase in imports of the product in absolute terms
or relative to domestic production;
2. the share of the domestic market taken by increased imports; and
3. changes in the levels of sdes, production, productivity, capacity utilisation,
profits and losses, and employment.
No specific criteria have been laid down in the Agreement or in GATT 1994 to determine
the exigence of threat of serious injury. The threst of serious injury means serious injury
being “dearly imminent”. The exigence of imminence is to ke decided on the basis of facts
and not merely on alegation, conjecture or remote possibility.

The introduction of a gmilar goproach in an ESM mechanism in GATS appears to be
acceptable to most, developed and developing WTO Members. A mgor concern has been
rased with respect to the avallability of data to determine serious injury in the process of an
investigation for safeguard action.

2.4: Domestic Industry and Like Services

Two main concepts, that have been at the centre of the debate on ESM, derive from the pre-
conditions required for safeguard action: “domedtic indudry” and “like or directly
competitive’ service. According to the Agreement on Safeguards, Article 4:1©, domestic
industry means dl the producers of the like or directly competitive product, or at least those
whose collective production congdtitutes a mgor proportion of the total domestic production
of those products. The notion of domestic production is draightforward in the case of
goods. However, it is not so in the case of savices The definition contained in the
Agreement on Safeguards can be gpplied without modification to Mode 1, and Mode 4. In
the case of Mode 1 foreign providers are outside the Member’s territory, therefore domestic
producers are dl those providing the like service indde the Member’s territory. As Mode 4
in the GATS refers exclusvely to temporay movement of naturd persons who will enter
the Member's territory under gspecific immigration regulations, domestic industry would

refer to dl the other service providers of the like service who are permanent residents, be

construction, retail, auditing, accounting, health services among others.
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they nationd or foreign, in the Member territory.®® In the case of Mode 2, domestic
industry, would include those service suppliers in the Member territory of the like service
that resdents in the Member territory are purchasing in other Member’ s territory.

Under Mode 3 the definition of domedtic industry is much more complicated. We agree
with the WTO Secretariat and other andydts, in the sense that for this mode of ddivery the
concept of domedtic industry could have two different meanings. It could refer to nationd
and foreign companies supplying the like service in the Member's territory, or only to
nationd companies. In the firg case subdsdiaries, branches and representetive offices of
foreign firms would dl be regarded as pat of the domedtic indudry. The different meaning
of “domedic industry” would have srong implications for the ESM mechanism. In one
case safeguard action would be taken to protect both national and foreign services suppliers
established in the Member’s territory from new market entrants. In the other case it would
be to protect only naiond suppliers, even dso from the competition of foreign suppliers
dready edtablished in the Member’s territory. This second possibility is one of the more
sendtive, and conflicting, issues in the current debate about an ESM mechanism in the
GATS, and would have dsrong implications for the type of safeguard measures that could
be foreseen.

The definition of domedtic indudry in the case of Mode 3 is a crucid aspect of any future
ESM mechaniam in the GATS. From this definition the question arises as to whether an
ESM could be applied to both pre and post-establishment phases, or only to pre-
edablishment. Application of an ESM in a post-establishment phase may involve the
reversal or suspenson of nationd treatment and market access to companies dready doing
busness in the Member's teritory. Some countries, and analysts, srongly oppose the
possihility that established companies could be subjected to ESM, as it will impar
“acquired rights’ and would have strong negative repercussons on the imposng Member's

economy. Other countries consder that there could be cases in which the application of an

38 Our position is different from the one expressed by the WTO’ s Secretariat that considers that that under
Mode 4 domestic production refers either to national and foreign suppliers, or only to national suppliers. The
relevant concept in this case is that of residency and not that of nationality. For the position of the Secretariat
refer to: S’'WPGR/W/8, March 6 1996.
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ESM to established companies would be more than justified®® A rdevant isue in this
regard is the definition of naural and juridicd persons of other Members contained in
Artide XXVIII (k), (I), (m), (n) of the GATS. According to this domestic industry should
include naurd or juidicd persons of the Member intending to agoply an emergency
measure, excluding naturd and juridicd persons of other Members. If this approach is
followed, it would dlow for the application, in the case of commercid presence, of ESM in
the pre and post establishment phases. The nature of post-establishment safeguard measures
is an issue that should be andysed in the context of determining the type of ESM tha
would be conddered legitimate under the agreement, and not in the context of defining
domestic industry.

The Agreement on Safeguards does not specificaly define “like’ or “directly competitive
products’. It is determined on case-by-case basis*®. The GATS dso does not define these
concepts. The very nature of services trade makes the determination of likeness more
complex. As Mattoo dates, “ It will be necessary to deviate in the GATS from the more
litered GATT interpretation of “likeness’ to arive a an economicadly meaningful
interpretation  which would necessarily incorporate the notion of substitutability”* The
GATS provides for a firs agpproximation to the issue of likeness, through the scheduling
procedure of specific commitments. Specific commitments are scheduled by sector, sub-
sector and by mode of ddivery. Therefore, in practice, likeness should primarily be a
function of the modes of ddivery, being defined within each mode individudly. This
gpproach provides guidance with respect to the notion of likeness in relation to the scope of
goecific commitments on national trestment, and of the genera obligation of MFN
contained in Artidle |1 of the GATS*?

39 Communication from ASEAN, S'WPGR/W/30, 14 March 2000; Argentina statement at the WPGR
Meeting of May 10, 2001; among others.

0 The application of Article 11l and XIX of GATT 1994 has provided some guidelines in this respect. The
Agreement on Subsidies and Countervailing Measures and the Anti-Dumping Agreement introduce greater
clarity to the concept of like products.

1 Mattoo, Aaditya, National Treatment in the GATS, 1997

“2 There is an ongoing discussion in the FTAA negotiations regarding the concept of like servicein relation to
the NT commitments and MFN obligation. The issue is basically if these commitments will apply across
mode of delivery or should be limited to the each mode of delivery.
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From the dandpoint of an ESM, which implies the reversd of a bound specific
commitment undertaken by mode of ddivery and by sector, the mode of ddivery criteria
for likeness makes sense in reation to the kind of safeguard action that could be
undertaken. An ESM could only be imposed in the mode of deivery in which nationd
trestment or market access commitments have been undertaken. However, given the high
level of aggregation of the services clasdfication ligt, the fact that specific commitments
might be scheduled in even more desegregated sub-divison, not necessarily homogeneous
among Members, and paticulaly because the notion of mode of deivery does not
necessarily apply to domestic market transactions, this criteria done will not be enough to
address the issue of likeness in the context of the ESM mechanism in the GATS. The
criteria of mode of delivery should be complemented with the notion of “end use’.*®
Therefore, a like service would be one in the same sector, that has the same end use by
consumers, and must be supplied through the mode of delivery where commitments have
been undertaken. If specific commitments have been made for the same service in different
modes of delivery, then the notion of “directly competitive services’ would be relevant, and
the dominant criteria should be “end use’. The subditutability of services, and the need to
goply ESM to different modes of ddivery, would have to be demonsrated through the
injury and casud link test.

2.5: Non-Discrimination

The question of whether ESM should be gpplied on a MFN basis or whether there can be
sdective gpplication againgt some suppliers, which was a matter of serious condderation in
GATT for a long time, has not emerged in the current debate for a ESM mechanism in the
GATS. Article X of the GATS edtablished that the outcome of those negotiations should be
based in the principle of non-discrimination, and there is consensus that any ESM should be
applied without discrimination. Therefore, what is provided in Article 2 of the Agreement
on Safeguards, that “safeguard measures shal be applied to a product being imported
irrespective of its source’ is transferable for an ESM mechanism for sarvices. Neverthdess,

43 This notion provides an economically meaningful basis for comparing services. Refer top Mattoo (1997)
op.cit
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ESM in goods dlows for some limited sdectivity in its application. This is an issue that
should be andysed for the case of sarvices, to address particular Stuations in which serious
injury might be clearly produced by specific exporters, and in the case of alocating quotas

asin goods.**

Another issue that should be andysed by CARICOM countries is the reationship between
an ESM mechanism and Article V of the GATS. Would it be possble, for example, to
exempt other Paties of an integration agreement, compatible with Artice V, from the
application of an ESM? This is an unresolved issue for the case of goods, and many trade
agreements do not condder safeguards for intra-regiond trade, while Members reserve their
right to aoply Artide XIX safeguards. Article XXIV of the GATT 1994 does not provide
with any clear guidance to this respect, and there are conflicting interpretations of the
legitimacy of discriminating againgt third countries when gpplying safeguards by a member
of a preferentid agreement, due to the omisson of Artide XIX from those exemptions
mentioned in Article XX1V:8(b)*®

2.6: Type of ESM
An ESM is a time-bound modification of a bound commitment, or it could dso imply the

modification of a generd obligation of an agreement. In the case of goods an ESM could be
goplied through raisng tariffs aove the bound levd, through quantitetive redrictions, or

44 Raising of tariff as a safeguard measure has in any case to be applied to all Members. The
question of selectivity arises only while applying quantitative restriction. But even such a measure
has to be applied to all supplying Members following the provision of Article 2. The element of
some discrimination comes up only in the matter of allocation of shares in the quota. The quota
modulation provision contained in Article 5.2 (b) allows departure from the practice of taking the
past performance as the basis for allocation of shares. A Member may depart from this practice, if
certain conditions are fulfilled, particularly the condition of disproportionate increase in the import
share of some Members. Thus there can be some modification in the normal practice of the
allocation of quota; but selective targeting of only a limited number of exporting countries for the
application of a safeguard measure appears to have been excluded by the Agreement of Safeguards.
Hence, if quantitative restriction are to be applied, it has to be applied globally, i.e., it has to be
applied to all exporting countries; buy under certain conditions, tie shares of the quota may be
reduced in case of some countries, and the shares may consequently be increased in case of other
countries.

45 GATT; Guideto law and Practice 1994, page 779.
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through a combination of both. In the GATS specific commitments with respect to Nationa
Treatment, (Article XVII), and Market Access (Article XVI) are negotiated, and there are
the generd obligations in Part 11 of the GATS. A fird issue to be determined is if the ESM
mechanism will dlow Members to temporaily depat only from its negotiated specific
commitments, or dso from some genera obligations. The issue of the MFN obligation
regarding the ESM mechanism has been sdtled by Article X of the GATS, as discussed
supra. An issue that should be decided if the ESM mechanism would alow Member's to
temporarily depart from Article XI concerning payments and trandfers, as is the case of
redrictions to safeguard baance-of-payments. Redtrictions on payments and transfers could
serve the objectives pursued by safeguard action, in particular regarding across-border trade
and mode 2 of ddivery. However, the feashility of goplying these types of redrictions
would depend on the overdl legd framework regarding foreign currency access and
disposability in effect in each Member's territory®®. It would depend aso on the extent to
which it can be demondrated that this type of redriction would effectively contribute to

dleviating the situation of domestic services suppliers of the servicein question.

An ESM in the case of sarvices, as in the case of goods, could be of two main types. price-
based or quantity-based measures. In the first case, through different instruments, the price
of services supplied by naturd or juridica persons of other Members could be increased,
giving therefore a compsditive advantage to domestic suppliers to dleviae the injury
caused by increased competition. Price-based measures would be feasble through the
limitation of nationad treatment, dlowing their impostion only on suppliers from other
Members. Quantitative measures can be put into effect both through redtrictions to market
access and through limitations to nationd treatment. The specific nature of the measure to
be imposad would depend mostly on the service in question and on the mode of ddlivery.

The case of cross-border trade, Mode 1, closely resembles the case of goods. In theory,
imports can be taxed, or limited through quantitative redtrictions. The main issue here is the
technical feashility to tax or to impose quantitaive redrictions in services that can
digitised and dectronicdly transported across borders. A discussion of this issue goes

%8 10 some countries, as Peru, access and disposability of foreign currency is even a constitutional right.
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beyond the scope of the present report; however there seems to be technicdly feasble
solutions to this problem, even though the effectiveness and economic effects of these types
of measures are currently under debate.*’

Under Mode 2 it would be feasble to tax or to impose a quantitative redtriction on
consumption abroad. When consumption groad involves the physicd movement of
consumers they could be taxed or redricted in some way. For example in the case of
tourism a tax can be imposed on nationas travelling abroad, or a limitation on the amount
of foreign currency they can take out of the country. Under Mode 4 market access to
foreign suppliers can be redricted through immigration entry quotas, quantitetive limits in
the number of licences granted to supply the service, or prices can be affected through
differentid taxing or license fee. There seems to be consensus among most Members in the
WPGR tha the mgor problem with an ESM mechanism in the GATS is not the feashility
or the effectiveness of possble measures in achieving ther intended results. Most of the
discusson has centred on the possble adverse effects, on suppliers and the Member's
economy, of imposng ESM on edablished companies. In effect, the gpplication of ESM
under Mode 3 raises a number of rdevant quedtions. The issue of pre and podt-
edablishment has dready been andysed. There are no mgor theoretica problems in
determining the type of ESM that could be applied in the pre-establishment phase. In
principle, a ESM could adopt any of the limitations defined in Article XVI: 2 of GATS, and
limitations to nationd treatment, which would adopt an specific nature depending on the
particular sector, and on the domestic regulation that isin effect.

In our opinion there is no compelling reason why there should not be ESM for the post-
edablishment phase in an ESM mechanism in the GATS, or in any other agreement on
trade in services. Service suppliers, from other Members, established in the territory of a
Member can cause injury to service suppliers of that Member. For example a foreign retall
chan can massvey displace domedic smdl retallers, or a hotd chan digolace smdl
domestic lodging houses. The relevant question is: what type of ESM should be appropriate
to confront this type of dtuation? The mog sendtive issue with respect to the “acquired

47 |_ucas, Aaron, Taxing Bites: A Primer on the Taxation of Electronic Commerce, Center for Trade Policy
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rights’ of edablished sarvice suppliers derives from the possbility of agpplying limitations
of the type identified in Artide XVI () and (f). That is limitaions which redtrict the
specific type of legd entity or joint venture through which a service supplier may supply a
savice and limitation on the participation of foregn capitd in tems of maximum
percentage limit on foreign share-holding or the totad vadue of individud or aggregated
foreign investment. Imposng limitations of this type on companies dreedy edtablished in
the territory of a Member, under a different regulatory framework, could imply forced
disnvesments, or forced association, that will run counter to basic rights recognised in dl
legidations, and in many cases in hilaterd, or regiond, invetment agreements. These types
of limitations should be proscribed as availadble ESM. However, it should be possble to
goply ESM to edablished sarvice suppliers, for example, limiting their expanson through
the edablishment of a temporay market quota, or limiting the type of service they can
supply in the future. For example, a retall chain can be forbidden to open new outlets for a
time —bound period, or to stop sdling certain type of goods for a time. Or there can be
support measures that are only made available to service suppliers of the Member, therefore
limiting netiond trestment.

In gpplying emergency measures the basic test should be the extent to which itt contributes
to solving the problem affecting domegtic industry. For example, limit in the tota number
of foregn employees is conddering a market access limitation according to Articde XVI
(d). However, it would be hard to make a case tha redricting the number of foreign
employees in sarvice suppliers of other Members will contribute to dleviaion of the injury
to domedtic service suppliers. The different price or quantity-based measures woud have to
be analysed case by case depending on the service and the mode of delivery, taking into
account the specific commitments adopted by the Member invoking a ESM and domestic
regulation in effect.

2.7: Provisonal Measure

Studies, CATO Institute, December 17, 1999.
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The Agreement on safeguards, Article 6, permits the adoption of provisona measures in
“critical dtudtions where delay would cause damage which it would be difficult to repair”.
There may be a dtuation in which a Member finds that safeguard measures must be taken
urgently. In such a gtuaion, it has to condgder if delay would cause damage, which it would
be difficult to repar. Such a dtuation may come, for example, when the domestic industry
needs immediate relief because of a rgpidy emerging adverse studion as a result of the
increased imports. Once the Member is sisfied about the critical nature of the Stuation
and the need for urgent action, it has to have a prdiminary enquiry to determine if there is
clear evidence that increased imports have caused or are threatening to cause serious injury.
This enquiry, by its very nature, need not be very detailed. If the result of the determination
is pogtive, the Member may apply provisond safeguard messures. Such measures should
be in the form tariff increese. Tariffs should be promptly refunded if the find invedtigation
determines that there is no evidence of serious injury, or its threat, or that there is no link
between the imports and such injury.*®

According to the WTO Secretariat, “conceptually there does not appear to be any reason
why provisona safeguard measures cannot be applied to trade in services’.*® However, the
application of a provisonal measure for trade in services confronts a basic problem that
casts serious doubts on feashility, and the possbility of trandferring what is in effect for
trade in goods. In the case of services it would not be possible to quantify the effect of a
provisonal measure on service suppliers of other Members. In case of goods the revenue
generated by the taiff is easly quantifiable. In the case of services the effect of measures,
other than taxing or increasng fees probably, could not be determined in monetary terms,
and refunded if the find invedtigation determines that there is no case for the gpplication of
an ESM. For example, the temporary banning of new retal outlets, or limiting the growth
of a financid inditution can cause damage to the service supplier, but it would be amost

impossible to quantify.

48 The provisional measure can be applied for a maximum duration of 200 days; and by then the investigation
and subsequent consultation with the Members concerned must be completed.

49 S\WPGR/W/8, 6 March, 1996.



2.8: Compensation and Retaliation

When a Member introduces a safeguard measure in trade in goods, it, in effect, reduces the
levd of the concessons it gives to other members and the levedl of obligations undertaken
by it. Article 81 of the Agreement on Safeguards dipulates that the Member has to
endeavour to maintain a subgantidly equivdent level of concessions and other obligations
exiging between it and the exporting Members. This would require giving trade
compensation to the exporting Members. For this purpose, the Members have to enter into
consultation with the Members having subgtantid interest in the export of the product. The
compensation usudly offered is in terms of reduction of tariff on some other products in
which these Members have an export interest. The extent of the compensation has to be
subgtantidly equivdent. No criteria have been specificdly lad down to determine what
will be consdered as subgantidly equivdent concesson or other obligation. The
Agreement on Safeguards and Article XIX of GATT 1994 provides for a Stuation when no
agreement is reached in consultations. Article 8.2 edablishes tha if Members that are
affected are not satisfied with the measures taken, or the compensation given, they have the
option to suspend subgtantidly equivaent concessions or other obligations under GATT
1994 in respect of the trade of the Member applying the measure™.

In the case of safeguard measure involving a tariff incresse, it may be easy to evauate the
equivalence. Usudly the amount of additiond tariff income is taken as a measure of the

concesson withdravn or obligation reduced. This should generdly be equd to the

50 There are a number of conditions attached to the right of suspension. It cannot be exercised for the first
three years of the safeguard measure, provided that: (i) the safeguard measure has been taken as aresult of an
absolute increase in imports (i.e. it should not be a case of the import level actually falling and yet the import
being higher relative to the domestic production); (ii) the saf eguard measure conforms to the provisions of the
Agreement of Safeguards. In other cases, i.e., the cases in which the conditions mentioned above are not
fulfilled (for example, if the measure has been taken without an investigation and thus does not conform to the
provisions of the Agreement), the stipulation of deferment for three years does not apply. Before applying the
suspension, a Member has to give notice to the Committee on Safeguards and the suspension may be applied
upon the expiration of 30 days from the day the notice is received by the Committee on Safeguards.. In such
cases suspension can be effected on the expiry of 30 days after the notice of suspension has been received by
the Committee on Safeguards. A suspension can be applied if the Council for Trade in Goods does not
disapprove of it. This provision is similar to a provision in Article XI1X of GATT 1994. It does not mean that
aMember will have to obtain prior approval of the suspension. So far only in one case a specific decision was
taken not to disapprove of the action.
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decrease in the tariff income by reducing tariff on other products. If, however, the
safeguard messure is in the nature of quantitetive redriction, the equivdence may be
cdculated based on an approximate estimate of the import foregone as a result of the
redrictions. In trade in goods it has not been easy to arrive a a precise equivaence.
Members have addressed this problem in a practica and pragmatic way.

The issue of compensation and retdiation has been brought to the WPGR. The incluson of
this type of provison for sarvices rases a number of quedions. In paticular if
compensation will be in the same mode of ddivery and or whether compensation would be
across modes of delivery. How can equivadent concessons would me measured? The magor
problem with incorporating Smilar provisons in an ESM mechanism in the GATS would
be the difficulty in determining wha would be conddered a subdtantidly equivaent
concesson. A has been mentioned supra, in the case of services it would be dmost
impossble to quantify the effect of an ESM, in particular those quantity-based measures
affecting ether nationd trestment or market access. The practicdity of introducing the type
of provisons is highly doubtful, and could become a source of permanent conflict
promoting retdiation against those Members that apply an ESM®2.

2.9: Special and Differential Treatment

Specid and differentid  trestment for developing countries has been incorporated in the
Agreement on Safeguards. There is a de minimis provison regarding safeguard action
agang the products from developing countries. No safeguard action will be taken againgt
products originating in a developing country Member as long as its share of imports of the
product in the importing country concerned does not exceed 3 percent. When severd
developing countries Members are exporting the product, and their individud share is less
than 3 percent, safeguard measure will not be taken againgt the product concerned from
these developing member countries. This treatment applies when the shares of those

developing countries collectively account for more than 9 percent of the tota imports of the

°1 Chile, Costa Ricaand Switzerland, suggest that there should not be compensation and retaliation provisions
if the period is really temporary. Retaliatory action should only be allowed is the measure is imposed beyond
the stated time, or if it imposed counter the provisions of the Agreement, Job(01)/81, 8 June 2001.
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product in the importing Member country proposing to take safeguard measure. There are
adso soecid provisons regarding developing countries in respect of the duraion of
safeguard action, and relating to taking repesated action.

Some developing countries have stressed the need to ncorporate provisons for specid and
differentia treatment in the GATSs ESM mechanism. However, no detalled proposds
have been yet submitted to the WPGR in this regard. Notions of trade in goods as repeated
actions and duration of the safeguard, could be transferred to the case of services. Due to
the problems of measurement de minimis provisons do not seem to be feasble for trade in
sarvices. Some developed countries have challenged specid and differentid treatment. As
the EU tha has dated, “There might not be any additiond judification (other than
progressve liberdisation) to dedgn a different more flexible safeguard for developing
countries. The only flexibility, which could be conddered, is in the gpplication of a
safeguard clause for LCD's”%? The optimum result of the negotiations in this regard, from
the point of view of developing countries, would be a provison that excludes service
exports from developing to developed countries from safeguard action. Therefore, ESM
would only be applied to north-north trade, north-south trade, and to south-south trade.
However, isvery unlikely that thistype of proposa could prosper in the WPGR.

The issue of specid and differentid treatment regarding ESM should be carefully evduated
by developing countries, in partticular by smal economies such as CARICOM Member
States. Competition to domestic service suppliers would not necessarily come exclusvey
from developed countries. Probably, the most developed of the developing countries could
be an even bigger chalenge, paticularly a the regiond levd. A gened S&D treatment for
developing countries would have to be applied in south-south trade dso, limiting the
posshilities of smdl economies taking safeguard action when being confronted with
competition from service suppliers of other more advanced developing countries. The most
effective S&D trestment would derive from drict, and enforcegble criteria for the
determination of serious injury. It is highly unlikely that services exports from developing

52 YWPGR/W/15/Add.4, 20 May, 1997.
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countries would be, in most cases, of such magnitude to cause serious injury to service

supplier in devel oped countries markets.



